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Charities exist and have special status because they are there to benefit others.

Those who are responsible for running the charity cannot personally benefit.  In a charity the committee are known as ‘trustees’ – they are legally responsible for running the organisation and ensuring everything it does is charitable. They must have the following characteristics:
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1. Charities must be not-for-profit or non-profit making.

2. Benefits cannot be restricted just to members – so strictly speaking, self-help groups or co-operatives are not charitable unless they can demonstrate that they operate in the wider public benefit.

3. ‘Public benefit’ is measured in all sorts of ways.  For example, charities for the relief of poverty can have a quite small number of beneficiaries; whereas charities for the advancement of education tend to need a larger potential number of beneficiaries.

The definition of what is actually charitable is not completely straight forward, and has been developed over centuries.  The first definition was the 1601 Charitable Uses Act.  This has been refined over the years with many different court decisions, each altering what can legally be accepted as a charity.  

[image: image7.wmf]The most important decision took place in 1891, in the Pemsel case, when Lord Macnaghten classified charitable status into four definitions, or ‘heads’.  The four heads of charity are:

· the relief of poverty

· the advancement of religion

· the advancement of education

· other purposes beneficial to the community and other purposes.
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Under the first three charitable heads, the Charity Commission generally assume that activities will be for the public benefit, unless there are real doubts.  Under the fourth head, however, the public benefit is not necessarily assumed and there must be clear evidence to show that there is a definite benefit for the public in a way that is recognised as charitable.

An organisation is not charitable if:

· it is set up to benefit its trustees

· it is set up to benefit a named person

· it is set up to benefit a specific group of individuals – with the exception of the relief of financial hardship (for example, employees of a company)

· its purposes are illegal

· it is created for the specific purpose of carrying out political or propagandist activities.

· its purposes are not in the public interest

Therefore the following purposes are not charitable:

· entirely enclosed religious orders

· membership-only sports clubs (rather than sporting facilities open to the public or specific sections of the public)

· organisations only concerned with fundraising

· organisations set up to promote friendship or international friendship (e.g town twinning associations)


The most important part of deciding whether an organisation is charitable or not are the objects.  The objects, which will be listed in your governing document (often a constitution), set out what the overall aims of the organisation are.


Your objects can fall under one or more of the four ‘heads’ of charity – but they must be exclusively charitable, and they must be for public benefit.

Objects are not simply a list of your activities – there is an important difference between objects and activities.

Your objects are your overall aims.  To identify these, think about the overall need.  What does your group want to achieve or improve?  Look at the definitions of charitable status – they are all very broad, such as ‘the relief of poverty’ or ‘the advancement of education’.  How does your organisation fit in with these definitions?

Identifying your activities is more straightforward – these are the specific projects or services you want to set up, in order to achieve your aims.

For example, let’s say you wanted to set up an after-school club for children.  Your activities would be ‘provision of an after-school club’.  However, this is not your object – your overall object would be something like ‘to advance the education of children under the age of 16’.

The Charity Commission will need to be confident that you can work towards your objects – so you need to think carefully about what activities and projects you will carry out, and how they will contribute to your objects.

If you are working in a specific area, this also needs to be in your objects (it is a good idea to add ‘and elsewhere’ to your geographical remit, in case you go over the boundary!). Don’t just put everything in your objects just in case!  The broader your objects are, then the less restricted you are in your activities.

The Charity Commission have minimum requirements for registration.  To register you must fulfil one or more of the following requirements:

· Income from all sources over £1,000 per year

· A permanent endowment

· The (rateable) use or occupation of any land including buildings

If the objects in your constitution are charitable, then legally you are a charity – even if you haven’t declared it or applied for charity registration.

So if you fulfil the minimum requirements then you must register – legally you have no choice.

But registering brings a number of benefits:

An improved public image – registered charities have a charity number and an official mark of ‘respectability’ – which often means funds can be raised more easily. There are a number of financial benefits to becoming a registered charity – registered charities are also registered with the Inland Revenue for relief on various taxes.  Charities do not normally have to pay income tax, corporation tax, capital gains tax, inheritance tax, and stamp duty; pay no more that 20% of normal business rates; and can have special VAT treatment.

However ….it is very important to remember that a charity is to be subject to Charity Law.  Key responsibilities include:

· Conforming to accounting rules under charity law

· Ensuring that everything the charity does – the money it spends, the service it provides, and so on – is exclusively towards its charitable purposes.  If money is spent on anything else, then the charity could be held ‘in breach of trust’ and the trustees could be required to pay the money back.

· Strict controls on political campaigning, trading, and trustees receiving financial benefits.

For more information, see below under ‘once you are registered’.

When considering applying for charitable status, you also need to think practically about how successful your organisation will be:


· Have you thought carefully about the specific activities you will provide?

· Are there other organisations in your area carrying out similar activities?

· Are you confident you will be able to raise sufficient funds from the public?

· Are you sure you and your prospective trustees are ready to take on the responsibilities of running a charity and working in the public benefit?

Responsibilities of charity trustees
Being a trustee means having legal responsibilities and duties. The key responsibilities are:

· Ensuring that the charity works to further its objects as set out in its Governing Document, and that it acts in the interests of the charity’s beneficiaries.

· Ensuring that the charity has enough resources to carry out its work, and that all resources and assets are well- managed and used to meet its objectives 

· Regularly attend committee meetings, and take decisions working jointly with other trustees.

· Keeping informed of the charity’s activities, and providing proper reports to members and supporters – particularly annual reports and accounts

· Ensuring that all the rules in the Governing Document are followed (e.g. elections, changes to the Governing Document).

· Ensuring that the charity meets all its legal responsibilities – such as Health and Safety, equal opportunities, insurance, and employment laws.

· Ensuring that the Charity Commission is kept informed of changes to the trustee body and approves key changes to the Governing Document.

Who cannot be a trustee

The following people cannot generally become trustees:

· Anyone convicted of an offence involving dishonesty or deception (unless ‘spent’) – for example, theft, fare evasion or falsely claiming benefit.

· Anyone who is an undischarged bankrupt.

· Anyone who has formal arrangements with creditors which have not been discharged.

· Anyone who has previously been removed by the Court or by the Charity Commission from being a trustee.

· Anyone who is under a disqualification order under the Company Directors Disqualification Act 1986 (even if the charity is not a Company)

· People under the age of 18 (unless the charity is also a Company).

Your trustees must be aware of their responsibilities and personal liability.  If your organisation is unincorporated (not a company), then in law the trustees are jointly and severally (i.e. individually) liable for any agreements – contracts, tenancies, repair obligations, debts – which the organisation has entered into.

Trustees will be personally liable for fulfilling these contracts, and are liable for any negligence or breach of statutory duties.

In the Company limited by Guarantee, trustees (or Directors) do not normally have personal financial responsibility for contracts and debts incurred, and are not normally individually liable for negligence.  Members of an incorporated organisation guarantee to pay a nominal sum, e.g. £5, if the organisation becomes insolvent.

Under charity law, trustees may be held personally liable for breach of trust.  This includes where a trustee has acted fraudulently, if the trustee has been seriously negligent, if a trustee has gained some personal benefit from the organisation, or if trustees have allowed the charity to carry out activity not permitted under the terms of the constitution.  It is therefore essential that all prospective trustees are aware of their responsibilities and their duty to fulfil your organisation’s charitable objects.

However, Charity trustees will only be financially liable for breach of trust if there was some financial loss incurred, and the Court may waiver personal liability if it is felt that a trustee made an ‘honest but reasonable’ mistake.

Remember that on the whole, charity trustees are expected to act prudently in the best interest of the organisation in achieving its objectives, and should not take financial risks.

Indemnity insurance can be taken out to protect committee members from personal liability.  However, there are restrictions on the circumstances on which this can be taken out.  Charities can only take out this insurance if it is specifically included in the constitution, and the Charity Commission will only allow indemnity insurance to cover liability as a result of ‘honest but reasonable mistakes’.

To be ready for registration, you need to have:

· A proposed name

· An agreed contact person

· Drafted your objects and are sure they are charitable

· Thought carefully about and decided on your organisation’s proposed activities – how you will carry out your objects

· Adopted your Governing Document

· Decided on your prospective trustees (committee members) and are sure they are aware of their responsibilities

· Opened a Bank Account

· Financial information – either accounts or projected income

· Be sure that you meet the minimum requirements for registration

To apply for registration, you need The Charity Commission’s green application pack, which contains information booklets and two forms: the application form, and the declaration by charity trustees. The application form firstly asks for administrative details: the proposed name of the charity, contact details, financial information, and questions ensuring that your organisation meets the minimum requirements for registration.

The most important part of the application form is where you are asked to provide details of the activities which your organisation carries out and hopes to carry out in the future.  You do not need to describe administrative activities (such as employing staff), but more specific activities (for example, the provision of English classes or the provision of a community facility).  Remember the difference between objects and activities.  You must think carefully about how your activities will further the objects you have set out in your Governing Document. The declaration by trustees is not actually a legal requirement, but he Charity Commission think it reasonable that potential trustees formally acknowledge their responsibilities. 

 Once the application has been sent off, expect to wait 3-12 weeks for a decision. However, the Charity Commission may not decide straight away:

They may want further clarification about activities or an assurance that certain activities will not be carried out (e.g. campaigning)

They may ask for amendments to the governing document, either to administrative provisions or to the objects themselves.  It is important, therefore, to make sure you are fully prepared before you apply.

Once you are registered as a charity, there are certain requirements which you must follow:

Administration

Any changes to your governing document or charity’s details may need to be approved by the Charity Commission beforehand. You must submit an annual return to the Charity Commission detailing any changes to your organisation.

Accounts

Accounting requirements are set out in the Charities Act 1993, and are different depending on your organisation’s income level, and whether you are incorporated (a Company Limited by Guarantee) or not.

The table below summarises the requirements:

	Income per

annum
	Type of 

accounting

method
	External scrutiny

of accounts
	What to send

annually to the 

Charity Commission

	£0 - £10,000
	Can be receipts

and payments

method
	Not generally

required
	Annual return

	£10,000 –

£100,000
	Can be receipts

and payment

method
	Independent 

Examination
	Annual return,

report and 

accounts

	£100,000 –

£250,000
	Accruals method
	Independent

Examination
	Annual return, 

report and 

accounts

	Over 

£250,000
	Accruals method
	Audit
	Annual return,

report and

accounts


In addition, you must:

· keep accounting records for at least 6 years

· make accounts available to the public on request (a reasonable charge can be made)

· file annual returns to the Charity Commission (and an annual report and accounts if their income is over £10,000 per year)

If your income is under £10,000 per year then the Charity Commission can still request your annual report and accounts, and have the power to require an audit under exceptional circumstances.

Charities which are also incorporated must prepare accruals accounts, and may not need an audit if income is under £250,000.

The table shows clearly that smaller charities do not normally need a professional audit.  However, it is sometimes found that a professional audit is required in your Constitution or Governing Document, usually because of a misunderstanding of the law.  Even if it is not the minimum requirement by law, you must follow what your constitution says – or consider changing your constitution.  A full professional audit may also be a requirement of you funder – if this is the case, it must be followed regardless of the legislative requirements.

The ‘independent examination’ is designed to give small to medium-sized charities a way of scrutinising their accounts, but without the formality of having a professional audit.  The regulations have specific requirements over who can carry out an independent examination, and the type of report.

Further Information

The Charity Commission have a number of publications on different aspects of Charities.  The one most relevant include:

· Starting and registering a charity CC21

· Choosing and preparing a governing document CC22

· Responsibilities of charity trustees CC3

· Political Activities and Campaigning by Charities CC9

· Charity Accounts: The framework CC51

· Accounting for the Smaller Charity CC54

· The Carrying out of an Independent Examination CC56

· Receipts and Payments Accounts Pack CC57

· Charity Commission Helpline 0870 333 0123

Other useful reading:

Voluntary but not Amateur: a Guide to Voluntary Organisations and the Law

(Jacki Reason, Ruth Hayes, Duncan Forbes, 5th ed 1998, LVSC)
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AN INTRODUCTION TO CHARITY REGISTRATION





What is not charitable?





What is a Charity?
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Drafting your objects
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The relief of poverty : ‘Poverty’ is defined quite broadly, including people who are ill, have a disability or are suffering deprivation.  The benefit to the public can be much narrower for these types of charities than for those under the other ‘heads’.  Activities to remedy the causes and effects of poverty are charitable, provided they are not too ‘political’





The advancement of education : this category is also broad and includes organisations which would not normally be thought of as charitable (such as universities or private schools).  Educational activities include training, sporting facilities, community arts organisations, aesthetic education, research, and education about politics (not promoting a particular view).








      The advancement of religion : charities can promote or advance religion, but in the public benefit rather than for the benefit of adherents or members.  Activities include maintaining places of worship, providing music, translating religious literature, and missionary work.  Places of worship themselves are classed as charitable but do not have to register, because they are registered elsewhere.





Other purposes beneficial to the community : This is the broadest head.  The definition of what is charitable has to reflect our changing society.  Legal decisions on individual applications will set precedents for new charitable purposes.  Purposes under the fourth head include the promotion of racial harmony, the relief of unemployment, protecting the environment, providing public amenities (village halls etc), and promoting equality.
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Four Heads of Charity





Examples of objects:





“to advance the education of young people under the age of 25 by …”


“the relief of sickness of persons with (illness/disability)


“to give advice and information to people with physical disabilities, sensory impairment, learning difficulties and older people”


“the relief of persons with disabilities in particular by the provision of education and experience in creative dance and the performing arts”





Why would I want to Register?
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Roles and Responsibilities





The Charity Commission also say that “a trustee must be able to manage and administer his or her own affairs.  If someone is unable to do so because of a mental disorder, illness or injury, then that person cannot be a trustee”.











Liability
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The application process





Registration will be confirmed if:





The wording of the objects is charitable


The activities will achieve the stated objects and are acceptable for a charity


There is no obvious conflict of interest with members of the trustee body


There is nothing suspicious about the trustees or their motives in establishing the charity
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 Once you are registered





More information :       


Rother Voluntary Action


10 Buckhurst Road


Bexhill


TN40 1QF


Office@rothervoluntaryaction.org.uk


01414 217259





Adapted including information from Bromley and Hillingdon CVSs









10


